
Guidelines for Determining Employee vs. Independent Contractor 

It is the responsibility of the person initiating the requisition or payment request to determine initially whether an employee/employer relationship exists. The Controllers Office has the final authority for the determination of the appropriate method of payment (via Payroll or Accounts Payable for the disbursement to individuals) 
The following guidelines are provided to assist you in determining whether an individual should be paid as an employee or as an independent contractor.   Use Confirmation of Independent Contractor Status form to document the determination.
The determination of employee versus independent contractor status is subject to close scrutiny by the IRS.  If the IRS should determine that an independent contract should have been classified as an employee, the University would be subject to substantial assessments, potential interest and penalties, and all the taxes owed as well as the taxes that should have been withheld.  
IRS regulations provide a common law rule that generally an employee relationship exists when the University has the right to control and direct both what work is to be done and how it is to be done. In contrast, individuals who are subject to the control and direction of another merely as to the result and who are engaged in the pursuit of an independent trade, business, or profession, in which they offer their services to the general public, are considered independent contractors. 
If the relationship is determined to be one of employee Lehigh must:

· Obtain Form I-9

· Obtain IRS Form W-4

· Withhold income tax

· Pay and withhold FICA tax

· File employment tax returns

· File tax information returns (W-2)

Several factors need to be considered in deciding whether the individual is an independent contractor or an employee. No one factor, in itself, may be conclusive. 
Three categories of control to consider:  

· Behavioral 

· Does Lehigh direct this person how, when and where to do the work?

· Financial 
· Are they responsible for their own business expenses?

· Do they work for other clients?

· Do we pay them on a regular basis over time?

· Can they realize a profit or loss?

· Relationship of the Parties
· Is there a written contract?

· How long is the term of the position?

· Are the services a key aspect of our business? (individuals hired to perform services as coordinators, directors, to teach, develop curriculum or to provide administrative services)*
 *The IRS assumes that integration of a worker’s services into a college or university’s educational activities or other core functions generally shows that the worker is subject to the school’s direction and control.

The IRS’s “20 Point Test”:
A useful tool in determining whether Behavioral, Financial and Relationship factors support the employee or independent contractor status is to consider the IRS 20 Point Test.
An individual will generally be considered an employee if: 

1. Instructions are provided as to when, where and how the work is to be performed 

2. Training is provided to enable the work to be performed in a particular manner 

3. The services are integrated into the general operation of the employer 

4. Services are performed personally and cannot be delegated 

5. There is a continuing relationship 

6. Set hours of work are required 

7. Work is performed on employer's premises 

8. Substantial full time is required 

9. Order or sequence of work is set 

10. Oral or written reports are required 

11. Payment is by hour, week, or month 

12. Tools and materials are furnished 

13. The University has the right to discharge or the individual has the right to terminate without liability. 

Individuals will generally be considered an independent contractor if they: 

1. Are engaged in an independent trade, business or profession 

2. Maintain a principal place of business 
3. Make their services available to the general public 

4. Realize a profit or loss as a result of their endeavors 

5. Furnish their own tools, material and equipment 

6. Work for more than one firm at a time 

7. Cannot be fired as long as they meet the terms of the contract and cannot terminate the contract without incurring liability
At any University, many of the difficult issues arise in cases of Researchers and Consultants:
Researchers 
Researchers can be employees or independent contractors depending on the degree of control.  Consider the following questions:

· Are they using our facilities?

· Do they use our research assistants and associates?

· Is it being done full time?

If the answer to any of the above is yes, then they probably should be an employee.

Consultants

IRS rulings hinge on:

· Do they have more than one client?

· Do they hold themselves out to the public as being available to provide consulting services?

· Do they maintain an independent office? 

· Do the consulting services require the use of judgment and discretion on the part of the consultant and the use of their best professional skill to bring about the desired result?

Consistency is important. The University can’t pay one individual as an employee and one as an independent contractor for the same work.  It follows that individuals hired to perform services generally performed by the University employees are also considered employees. Situations in which a retired employee comes back to train their successor have generally been held to be employment situations.  Generally, the University will not pay a person as employee and independent contractor in the same year unless there are extenuating circumstances.

Special situations:

· Photographers, graphic artists, and freelance writers are generally considered independent contractors provided they are engaged in business, provide their own equipment and offer their services to the general public. 
· Guest actors must always be treated as employees

· Payment to University employees for honoraria, lecture, consulting and other fees are prohibited unless such payments adhere to the policy for extra compensation for University employees. All authorized payments to employees must be made through the University's Payroll Department. 
Lessons from our IRS audit:

The outcome of an IRS audit of Lehigh's payments to individuals as independent contractors during 1985, 1986, and 1987 provides useful guidance for making determinations of status. The following results from the IRS audit support the guidelines above: 
	Artist fees to musicians for concerts or special events
	Independent contractor

	Ensemble coaches, band and play directors, artists in residence
	Employee

	Speakers or guest lecturers
	Independent contractor

	Instructors of summer camp/clinic
	Employee

	Instructor of any course that is part of the University’s curriculum
	Employee

	Attorneys, physicians, accountants engaged in independent trade or business engaged to conduct a regular schedule of classes
	Employee

	Physicians performing services on a regular and continuous basis during hours scheduled by the University
	Employee

	Clerical and Office workers who don’t offer their services to the general public as part of an independent trade or business
	Employee
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